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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
STATE OF UTAH, : 
Plaintiff-Respondent, : Case No. 
14644 
-vs- : 
BRIAN DAVID LOGAN, : 
Defendant-Appellant. : 
BRIEF OF RESPONDENT 
STATEMENT OF THE NATURE OF THE CASE 
This is an appeal from a conviction of theft 
of property having a value of more than $250 but less 
than $1000, a felony of the third degree, 
DISPOSITION IN THE LOWER COURT 
The matter was tried to a jury in the Fourth 
Judicial District Court, Judge George E. Ballif, presiding. 
The jury returned a verdict of guilty as charged in the 
information. Judge Ballif entered judgment on that verdict 
and sentenced defendant-appellant Logan (hereafter defendant) 
to not more than five years in the Utah State Prison. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
RELIEF SOUGHT ON APPEAL 
Respondent seeks an order of this Court 
affirming the judgment and sentence of the court 
below. 
STATEMENT OF FACTS 
On October 22, 1975, defendant and his 
friend, Paul Mitchell, entered Bullock and Losee 
Jewelers, located in Provo, Utah. Paul Mitchell 
testified that after leaving the store, the defendant 
informed him that he had taken two watches (R.p.81, 
1.24). Defendant testified that he had taken only one 
watch, and that Paul Mitchell had taken the other. 
Gregory Christofferson, Manager of Bullock and Losee, 
identified the stolen watches, and testified that 
their retail value was $295, and that the store's 
cost of replacement was $150 (R.p.78,1.4,14;p.79,1.20). 
The court, in collaboration with counsel for both sides 
prepared instructions for the jury (R.p.100,1.14-15). 
Defendant raised no objections to the instructions 
(R.p. 101,1. 4-5).. The jury was instructed on the lesser 
included offense of theft of property of a value over 
$100 but less than $250, and was provided with appropriate 
blank forms of verdicts (R.pp.35,46,27029). The jury 
-2-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
found the defendant guilty of theft of property of a 
value over $250. 
ARGUMENT 
POINT I 
THE EVIDENCE WAS SUFFICIENT TO SUPPORT THE 
JURY'S VERDICT. 
Defendant's personally articulated basis for 
appeal (Points 1, 2 and 3 of appellant's brief) appear 
to be directed to matters of weight and credibility of 
witnesses at the time of trial. These issues are not 
cognizable on appeal. State v. Laub, 102 Utah 402, 131 
P.2d 805 (1942). The verdict was based on substantial 
evidence, and respondent submits that the judgment of 
the court below should be affirmed. 
POINT II 
JURY INSTRUCTION NUMBER 10 IS A CORRECT 
STATEMENT OF THE LAW. 
Utah Code Ann. § 76-6-412 (Supp. 1975), provides 
for different grades of the offense of theft, depending 
upon the value of the property involved. The only 
definition of "value" in the penal code is found in 
Utah Code Ann. § 76-6-101 (Supp. 1975), which provides: 
-3-
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"For the purposes of this 
chapter . . . 
(4) 'Value1 means (a) the 
market value of the property, 
if totally destroyed, at the time 
and place of the offense, or where 
the cost of replacement exceeds 
market value; or 
(b) Where the market value 
cannot be ascertained, the cost of 
repairing or replacing the property 
within a reasonable time following 
the offense." 
This legislative definition indicates that 
a market-value test is preferred over a cost-of-
replacement test in valuing property for the purpose 
of grading a theft offense. This is in accord with 
the authority in other jurisdictions. A good analysis 
of the problem is found in the Court's opinion in 
People v. Irrizari, 5 N.Y.2d 142, 182 N.Y.S.2d 361, 
156 N.E.2d 69 (1959). A defendant had stolen several 
suits of clothing from a department store, and the 
retail, rather than the wholesale, value of the suits 
had been used in fixing the grade of the offense. 
The court held that this was the proper rule, and 
stated that a contrary result would "ignore the facts 
of economic life." 156 N.E.2d at 71. The same result 
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was reached in State v. Sorell, 95 Ariz, 220, 388 P.2d 
429 (1964), where the retail price of stolen suits of 
clothing was held admissible for the purpose of grading 
a larceny offense. Jury instructions cast in terms of 
market value rather than replacement cost have been 
held correct. State v. Miller, 108 Ariz. 303, 497 
P.2d 516 (1972). This rule applies to items taken from 
a jewelry store. Maisel v. People, 442 P.2d 399 (Colo. 
1968), and in cases where the word "value" is undefined 
in the statutes. State v. Richardgon, 89 N,M, 30, 546 P,2d 
878 (1976). Jury instruction number 10 (R.p.37) gives 
the jury the market-value test for determining the 
value of property that is the subject of theft. This 
is a correct statement of the law, and respondent submits 
that the judgment and verdict should be affirmed. 
CONCLUSION 
Appellant submits that defendant has raised 
no meritorious claim of error in this appeal, and asks that 
the trial court's judgment and sentence be affirmed. 
Respectfully submitted, 
ROBERT B. HANSEN 
Attorney General 
WILLIAM W. BARRETT 
Assistant Attorney General 
Attorneys for Respondent 
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